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Name & Address of the Appellant & Respondent

M/s. Sidwin Fabric Pvt. Ltd.

al{ anf za 3r4ta am?gr a 3rials 3pramar & at as ga am # uf zuenfenf fa
say ·g Fer 3rf@rat at or#ta ur gr 3magd a war & I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,mm '{-1-<cbl'< cm-~!ffur~ :
Revision application to Government of India :
(1) a4ta 3ral zfen 3rf@e,fa, 1994 cBl" m 3iafa Rt sag ng mi a a
~m cITT "'3cf-m c5 >l"~~ c5 3ic=rm TR!a:ruT ~ ·3m ~. -imc=r "fRcffi.
f@aa +iaza, ura fa, aft +if, #la tu raa, i mf, { fact : 110001 cITT
cBl" ~~ I

(i) A revision application lies to the Under Secretary, to the Govt. o.f India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) aft ma 6tzrm sra h# rR ajar fa# arr u 3rr lg
q fat qaerrqi qugrm mraa ua g;a ii, zu fa# quern zn rwer

'cfIB cIB ~ cbl-<=&I~ 11 m fcITT.ft ·~0"51lll-< 11 m l=fTci 6 4Rau hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(m) 'lfficf are f@hatg zurqr Ptlltfcta l=fTci "CJx m l=fTci * fclP!l-ft01 11 ~ ~
~ l=fTci -qx 3qra zyca aR ami # \iTT -imc=r a as fa#t z; u rag j Ptlltfcta
1
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(TT)

(c)

uf zrea r y7rat fag Rn rd are (aura a era at) frrll"m fm<:IT Tfm

lffi1 "ITT I
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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tl" 3ffai:r '3c41C:rJ <Bl '3i:41C:rl ~ cfi :fTTTTrf cfi ~ u!l" ~~ l=fRT ~ ~ t ~
~~ '3TI" ~ tITTT ~ f.n:r:r cf) jci I RlcB ~' ~ cf) ~ tJTfur cff ~ tR <TI
~ if fcrn=r~ (rf.2) 1998 tITTT 109 GRT~ fcITTr ~ "ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3t41<FI ~ (3llfrc;r) Pllll-llcJC"t
0

\ 2001 cfi f;n:rl:r 9 cB" 3WIB fclP!Fcf~ m ~
~-a # cfr ~ #, ~ ~ a uf om2t hf fat fl .:rm ct 'lifm ~-~ ~
3rat mer t at-at ufai # "ffl2:f 5fra 3ma f@au um alR[ # er 4Tar z. cBT
j{,cll~~~ cB" 3W@ eTRT 35-~ if ~'cffffii ~ cB" 1fTTlR cB" ~ cB" "ffl2:f tT3iR-6 ~ ct)° ~
1f[ ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) RfclGJ.-J ~ ct "ffl2l Gisi iaaa gq card q] q swa a zt atu 2oo/
i:ifrn 1fTTlR at lg ail ii via va gs ara vnr st m 1 ooo; - ct)- i:ifrn ~ ct)
UIg I
The revision application shall be accompanied by a fee of Rs.200/~ where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount- involved is more than Rupees One
Lac.

ft zyc, #trqr<a ye qi ara 3r4tr znznf@raw # uR 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aha Gara ca 3rf@nfu, 1944 ct)° eTRT 35- uoir/35-~ ct 3Wfc:r:
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(6) aaffaor eri ii@r ft mar #ta zyen, tu 3ra zgc vi @tarn
3r4tat1 nnf@ran #6t fa?hs 4)fer ave if i. 3. I. # g, { fact at ya

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block No.2, Q
R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

("m) '3cfdfB:iftia qRmc; 2 (1) cJJ # ~~ *m ct)- 3llfrc;r, ~'r ct ~ if "fTl1=fT
cs, a1 Gr gc vi hara or4#ta nrznf@raw (Rrec) #it 4fa eh#tu 9)feat,
3l51-1Glci!IG if 3i1-20, q #ea zifu amurag, aut +, ;;i.J5l-!c;lci!IG-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Megharn Nagar, Atimedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3t41c;.-J ~ (3llfrc;r) Pllll-llcJC"t"I. 2001 ct)- eTRT 6 ct 3Wfc:r m ~--~-3 # ~'cffffii
fag 3rgar 3r9th1 nu@era0it nu{ 3r4la fas 3rft WC! Tf\:! ~ ct)- "'qR ufezii Rea
uei sn zrcan t it, ans #6t -i:rrT 3ITT '<i1ll1<TT ·Tur uif+ u; s cg za Uva a t cfITT
~ 1ooo / - "4fR:r ~ m1fr t sgi sn zea #t main, an at -i:rrr 3ITT '<i1ll1<TT -in:lT ~
~ 5 cYITTsr <TI 50 Garg aa st it u; sooo/- #6ha 3Rt sty us&j sa zge a -i=rrr.
nu #t -i:rrT 3ITT 'c11TTllT -in:lT ~ ~ 50 c'ITTsf qra vnt ?& ai nT; 1000o / - i:ifrn
~ 5Pf'r I ct)° ffi xi§1 ll cb '1 ft-I x-c Ix cB" -;:in:r a aff@a ?a gue u i isjr #t \i'lT<) I <IB
~xRf ~-m.-J" cf) ~ -;:,wm xi I tjGJ Pl cb IITTf cB" ~ ct)° WW cBT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescrib~d under Rule 6 of Central Excise~Appeal) Rules, 2001 and shal~~_Y_,,~c·qR~anied against
(one which at least should be accompanied by~ fee of Rs.1,000/-, iJl5rPQG_/--~!f~~t10,000/
where amount of duty I penalty/ demand/ refund Is upto 5 Lac, 5 Lac;t(fS-Q,~and~W,ove 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. /tegc·s'taf;·1.of'.-'& ~afe"· of any
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nominate public sector bank of the place where the_ bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated •

" '5s.. s: •sf#
(3) "ll~ ~~ l{ ~~ 31RW <ITT~ "ITTffi t m~~ 3m cfi~~<ITT :f@"A ~
"<t1f ~ fclmr \jffiTT ~ ~ TI2il cfi ffi ~ 'lfl fcn 1wsfr "C@T ffi ~ ~ cfi ~ "ll~~ ~
~<ITT ~~ m~~ <ITT ~~ fclmr '1lTffi i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to, the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) 1rural z[ca arf@)fzu 197o zqe izif@r at rg-4 # sif feffa fag 3r4a
3a mraa ar pa 3m zrenReff ffzu nf@earl a am2r rt at ya md LR

~.6.50 tfff cnf znr1la zyca Res am ta afe;

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) z ail viif@era mat at firaar fuii at 3it fl en 3naffa [au \i1TITT t
\JIT #tr z,ca, aft qi zyca vi hara 3r4ta mnferaat (araffa@) Ru, 1982 -ij

~ t I
.Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftr rca, #ctr3la res vi tars 3r4lrzr f@raw (fl=ta) a uf34hi ami
ah4hr 5ear sra 3f@f,a, £&gg Rt er 39qa3iaif far(air-) 3f@1fr#2¥(2& Rt

~- .

vicar 2s) fcai# : a••2e¥ 'aTRt fa#tr 3rf@fern, r&&¥ cfi'I'nrr 3a3iatfaara#t sfra#Gt
1rft c;:_crm~ cfi'r 1rf tJfr-~ -,rm scar3Garf k, aarf fasnra siraisa#tsr art
3rhf@a ±zr rfgrarmilswrva3rf@agt
#4tzr3en sravi tars#aiairmin far az la"Gsmfr?

3 3

(i) trm 11 th a 3iaif fGfifa «a#

(ii) ~ -,rm c#;'r tift' 1rf ~ ~
(iii) ~ -,rm fa);aJ.11at>1"i a fr 6 a 3iaafa 2zr a#

_:_. arm~ra~~~ tITTTc);-~~ct. 2)~.2014 c);- 3nmf~~~~~c);

() ma faafcrrarer3rff vi 3rfamsarrsaist
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) .~ 3mr c);- i;rfi=r 3r4hr7f@awr amar szi ares3rrar reszu avg fa <l lR.ct 'ITT 'ffi-a:mT~ "JfV~

c);- to¾ mrar.=r trt 3ITT'~ c);cra ?\US fa <l 1R.a t;'i oor a-us c);- 10¾mrsanal
3 0

penalty, where penalty alone is in dispute."

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute. or
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ORDER IN APPEAL

This appeal has been filed by MIs Sidwin Fabric Pvt Ltd., Survey No.898, At

Adhundhar Gambhoi- Harsol Road, P O Gambhoi, NH-8, Ta- Himmatnagar, Gujarat (for

brevity-"the appellant") against order-in-original No.1/Ref/Cex/APB/2015 dated

18.12.2015 (hereinafter referred to "the impugned order') passed by the Deputy

Commissioner, Central Excise, Gandhinagar division, Ahmedabad-III (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, the appellant has filed a refund claim for Rs.56,800/- under

notification No. 41/2012-ST dated 29.6.2012, seeking refund of service tax paid on the

taxable services, which were received and used for export of goods manufactured by

them. The said notification grants rebate of service tax paid on specified services,

received and used by exporter of goods, by way of refunding the service tax so paid,

subject to certain conditions. The taxable services involved are [i] Transport Service;

and [ii] CHA Service. The adjudicating authority, vide the impugned order has rejected

the refund primarily on the ground that the appellant being a manufacturer-exporter, the

'place of removal' was the "port of export" for them; and that since ,these services were

rendered upto the 'place of removal', refund ought not to have been allowed in view of

Sr. No. l(a) of notification No. 41/2012-ST dated 29.6.2012, which states that the taxable

services should have been used beyond the 'place of removal', in order to qualify for

rebate of service tax paid.

3. Being aggrieved, the appellant has filed the instant appeal, inter alia, stating that

the services utilized by them were related to export of goods only; that the Authority has

grossly erred in relying upon the CBEC Circular dated 20.10.2014 and'28.2.2015 because

circulars cannot go beyond the scope of the provisions of the Act and in the present case

as per the relevant Notification and the Central Excise Act, the place of removal is a

factory of the appellant.

4. Personal hearing in the matter was held on 17.10 .·.2016. Shri M.H.Ravel,

Consultant appeared before me on behalf of the appellant. He reiterated the submissions

made in the appeal memorandum and also drew attention to the Tenth schedule of

Finance Act, 2016.

5. I have carefully gone through the facts of the cases on record and the submissions

made by the appellant. The instant appeal is required to be considered in view of

notification No.41/2012-ST dated 29.06.2012, as amended by notification No.01/2016

ST dated 03.02.2016 and definition of 'place of removal'. Therefore, it is necessary to

reproduce the relevant excerpts of the said notification and definition o~v}Jfc~(j}~emoval.4$%..228.
f1,:,-1:- .,~Eo-:,,.--·-~.s:' ~
t -.> •.':l' ---· :..,.._t-.i s ~11
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6. The relevant excerpts of the notification No_,_ 41/2012-ST.,are as follows::-·· .. i

Provided that(a) the rebate shall be granted by way of ref und of service tax paid on the specified services.

Explanation. - For thepurposes of this notification
(A) "specified services" means 

(i) in the case of excisable goods, taxable services that have been used
beyond the place of removal, for the export of said goods;
(ii} in the case ofgoods other than (i} above, taxable services usedfor the

export of said goods; '
but shall not include any service mentioned in sub-clauses (A), (B), (BA) and (C} of
clause([) of rule (2) of the CENVAT Credit Rules, 2004;

(B) "place of removal" shall have the meaning assigned to it in section 4 of the Central
Excise Act, 1944 (1 of 1944); "

0

7. As regards 'place of removal', the definition in Rule 2 of the CENVAT Credit

Rules, 2004, states as follows:
2. In the CENVAT Credit Rules, 2004 (herein after referred to as the said rules), in rule 2,
after clause (@), thefollowing clause shall be inserted, namely-

'(qa) "place of removal" means
(i) a factory or any otherplace or premises ofproduction or manufacture of the excisable

goods;(ii) a warehouse or any other place or premises wherein the excisable goods have been
permitted to be deposited without payment of duty;

(iii) a depot, premises of a consignment agent or any other place or premisgs from where the
excisable goods are to be sold after their clearance from the factory, from where such

. goods are removed;'

The CBEC, vide its Circular No. 999/6/2015-Cx dated 28.2.2015 has issued clarification,

subsequent to Circular No. 988/2/2014-Cx dated 20.10.2014, that:

6. In the case of clearance of goods for export by,nanufacturer exporter, shipping bill is
filed by the manufacturer exporter and goods are handed over to the shipping line. After Let
Export Order is issued, it is the responsibility of the shipping line to ship the goods to the
foreign buyer with the exporter having no control over the goods. In such a situation, transfer
ofproperty can be said to have taken place at the port where the shipping bill is filed by the
manufacturer exporter and place of removal would be this Port/ICDICFS. Needless to say,
eligibility to CENVATCredit shall be determined accordingly.

BA and C of.

clause (D of rule (2) of the CENVAT Credit Rules, 2004. Of course, these refunds are

subject to other conditions mentioned in this notification. In light of above, the Deputy

Commissioner has held that the impugned services, the refunds of which have been

claimed, were not rendered beyond the place of removal and therefore the refund was not

eligible to the appellant.

of the said oods and which are not mentioned in sub-clauses A

those taxable services that have been used be ond the ' lace of removal' for the ex ort

8. A combined reading of the notification No. 41/2012-ST dated 29.6.2012, along
t

with the clarifications issued by the Board on the term 'place of removal'. and the

insertion of its _definition into the CENVAT Credit Rules, 2004, clearly leads to a

conclusion that the rebate under notification ibid, is to be granted by way of refund of

service tax paid on the 'specified services', which are received by an exporter of goods

and used forexport of goods. The 'specified services' in the case of excisable goods are
' ..

0

•},6sR '< '

e
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9. Vide Section 160 of the Finance Act, 2016, read with the tenth schedule, clauses

(A) and (B) of Explanation contained in notification No. 41/2012-ST dated 29.6.2012,

were retrospectively amended for the period 01.07.2012 to 02.02.2016. Section 160 ibid

is reproduced below:

160. (1) The notification ofthe Government ofIndia in the Ministry ofFinance (Department of
Revenue) n11mber G.S.R. 519(E), dated the 29th June, 2012 issued under section 93A ofthe Finance
Act, 1994 granting rebate ofservice tax paid on the taxable services whjch are received by an
exporter ofgoods and usedfor export ofgoods, shall stand amended and shall be deemed to have
been amended retrospectively, in the manner specified in column (2) ofthe Tenth Schedule, on and
Ji-om and up to the corresponding dates specified in column (3) ofthe Schedule, and accordingly,
any action taken or anything done or purported to have taken or done under the said notification as
so amended, shall be deemed to be, and always to have been, for all purposes, as validly and
effectively taken or done as if the said notification as amended by this sub-section had been inforce
at all material times. 2) Rebate ofall such service tax shall be granted which has been denied, but
which would not have been so denied had the amendment made by sub-section (I) been in force at
all material times.

(3) Notwithstanding anything contained in the Finance Act, 1994, an application for the claim of
rebate ofservice tax under sub-section (2) shall be made within the period ofone month from the
date ofcommencement ofthe Finance Act, 2016.

THE TENTH SCHEDULE

(See Section 160)

Amendment Period of effect of
Notification No amendment
G.S.R.519 (E), dated In the said notification, 1 day ofJuly 2012 to
29 June 2012 in the explanation 3" day February,
[No.41/2012-Service 2016.
Tax, dated 29" June, a) in clause (A),for sub-clause
2012] (i), thefollowing sub-clause (both days inclusive)

shall be substituted and shall
be deemed to
have been substituted,
namely:-
(i)in the case ofexcisable
goods, taxable services that -
have been used beyondfactory
or any other place or
premises ofproduction or t
manufacture ofthe said goods,
for their export;";

(b) clause (BJ shall be
omitted

10. The effect of the aforementioned retrospective amendment brought into vide

Finance Act, 2016 in notification No. 41/2012-ST dated 29.6.2012, is that 'specified

services' would now mean taxable services that have been used beyond the factory gate

or any other premises or place of production for the period of retrospective e amendment,

i.e. from 01.07.2012 to 02.02.2016. The disputes based on the contention that every

service upto the port [which in the case of manufacturer-exporter' was the 'place of

removal'] would not be a 'specified services' and therefore would not be eligible for

refund under notification.o.nots-sr arcs zs.«am a.ti@Be,ow awe
crest or he aforementioned retrospective amen«amen is 4ff4.a.see sea

137 » seE. os al'to Ky$ ' ,s' ?:y ¢

• %.g +· #.s
4

0

0
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thus be 'specified services' as pernotification supra, and .yould thus be eligible for

refund, provided other conditions of the notification are met. In view of above discussed

legal position, the impugned order holding that the services under consideration were

rendered upto the place of removal, port being the place of removal - becomes

i· ++is ·c
.4;#s'

beyond the factory gate or place or premises of production o~ manufacturing, etc. would
·

•. J

extraneous.

11. In view of retrospective amendment in the notification ibid, the impugned orders

become non-est. Hence, the impugned order is set aside and the case is remanded to the

adjudicating authority to decide the matter afresh, in view of the foregoing discussion.

Date: 17 /10/2016
so?.

(Uma Shanker)
Commissioner (Appeal-D),

Central Excise, Ahmedabad

0 Attested

a2k?lo
Superintendent (Appeal-I)
Central Excise, Ahmedabad

0

BY R.P.A.D.

To
Mis Sidwin Fabric Pvt Ltd.,
Survey No.898, At Adhundhar,
Gambhoi- Harsol Road, P O Gambhoi,
NH-8, Ta- Himmatnagar, Gujarat

Copy to:
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-III
3. The Additional Commissioner (System), Central Excise, Ahmedabad-III
4. The Deputyl Assistant Commissioner, Central Excise, Gandhinagar

Guard file.
6. P.A




